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DEBTOR’S THIRD OMNIBUS OBJECTION 
SEEKING TO RECLASSIFY PRIORITY CLAIMS 
AS CLASS 7 GENERAL UNSECURED CLAIMS 

John D. Fiero (CA Bar No. 136557) 
Kenneth H. Brown (CA Bar No. 100396) 
Teddy M. Kapur (CA Bar No. 242486) 
PACHULSKI STANG ZIEHL & JONES LLP 
150 California Street, 15th Floor 
San Francisco, California  94111-4500 
Telephone: 415/263-7000 
Facsimile:  415/263-7010 
E-mail: jfiero@pszjlaw.com 
  kbrown@pszjlaw.com 
  tkapur@pszjlaw.com 

Attorneys for Heller Ehrman LLP, 
Debtor and Debtor in Possession 

 

UNITED STATES BANKRUPTCY COURT 

NORTHERN DISTRICT OF CALIFORNIA 

SAN FRANCISCO DIVISION 

In re: 
 
HELLER EHRMAN LLP, 
 
 Debtor. 

Case No.: 08-32514 
 
Chapter 11 
 
THIRD OMNIBUS OBJECTION SEEKING 
TO RECLASSIFY PRIORITY CLAIMS 
FILED BY ADAM MENDELOWITZ (103), 
ALI'S CONTRACTING ELITE (1029), ERIN 
WIGGINS (93), HAVILA UNREIN (715), 
INTERSECT SYSTEMS (1128), KELLY 
SEABURG (561), KENNETH KRONSTADT 
(240), LANDMARK LEGAL 
PROFESSIONALS (1139), RETINAGENIX 
(371), ROY LO (293), SARAH GROSSMAN-
SWENSON (955), TEG STAFFING (626), AND 
TRACY TALBOT (1115) AS GENERAL 
UNSECURED CLAIMS 
 
[Pursuant to B.L.R. 9014-1, no hearing unless 
objection filed or hearing requested] 

 
TO THE HONORABLE DENNIS MONTALI, UNITED STATES BANKRUPTCY JUDGE; 
THE CLAIMANTS SUBJECT TO THE OMNIBUS OBJECTION; THE OFFICE OF THE 
UNITED STATES TRUSTEE; AND ANY PARTIES ENTITLED TO SPECIAL NOTICE: 

Pursuant to section 502 of title 11 of the United States Code (the “Bankruptcy Code”) and 

Federal Rule of Bankruptcy Procedure 3007(d)(8), Heller Ehrman LLP (the “Debtor”) hereby 

objects (the “Omnibus Objection”) to the claims of:  Adam Mendelowitz (103), Ali’s Contracting 

Elite, LLC (1029), Erin Wiggins (93), Havila Unrein (715), Intersect Systems (1128), Kelly Seaburg 

(561), Kenneth Kronstadt (240), Landmark Legal Professionals (1139), Retinagenix (371), Roy Lo 
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DEBTOR’S THIRD OMNIBUS OBJECTION 
SEEKING TO RECLASSIFY PRIORITY CLAIMS 
AS CLASS 7 GENERAL UNSECURED CLAIMS 

(293), Sarah Grossman-Swenson (955), Teg Staffing (626), and Tracy Talbot (1115) (collectively, 

the “Claimants,” and their “Subject Claims”) because the Subject Claims are not entitled to any 

priority.  This Omnibus Objection is based on the Declaration of Carol Budinger filed herewith (the 

“Budinger Declaration”), and any other evidence submitted prior to or at any hearing on the 

Omnibus Objection.  

I.  

STATEMENT OF FACTS 

A. Background 

On December 28, 2008 (the “Petition Date”), the Debtor filed a voluntary petition for relief 

under chapter 11 of the United States Code (the “Bankruptcy Code”).  Following the adoption of a 

Plan of Dissolution by the shareholders of the Debtor’s limited partners in September 2008, the 

Debtor has been winding down its business and affairs to maximize the value of the Debtor’s assets 

for the benefit of its creditors and equity interest holders, and discharge the Debtor’s obligations to 

its former clients.  Budinger Declaration, ¶4. 

On August 16, 2010, the Court entered its order confirming the Joint Plan of Liquidation of 

Heller Ehrman LLP (August 9, 2010) (the “Liquidation Plan”).  The Liquidation Plan provides for 

several types of employment related priority claims.  Class 1 is comprised of Priority Employee 

Claims1 that are entitled to priority under section 507(a)(4) of the Bankruptcy Code.  Class 2 consists 

of Biggers Priority Employee Claims, which are held by certain members of the Biggers Class who 

do not exercise the Biggers Opt Out that are entitled to priority under section 507(a)(4) of the 

Bankruptcy Code.  Class 3 includes Priority Employee Benefit Claims that are entitled to priority 

under section 507(a)(5) of the Bankruptcy Code.  Allowed Claims in Classes 1, 2 and 3 are 

unimpaired and will be paid in full pursuant to the Liquidation Plan.   

In addition, Class 7 of the Liquidation Plan is comprised of Unsecured Claims that are 

neither secured nor entitled to priority or administrative status under sections 507 or 503 of the 

Bankruptcy Code.  Under the Plan, each holder of an Allowed Class 7 Claim will receive a Pro Rata 

                                                 
1 Capitalized terms not defined herein shall have the meaning ascribed to them in the Liquidation Plan [Docket No. 
1431]. 
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Share of Net Available Cash after deductions for the payment or reservation for Allowed Claims of 

senior classes of Claims, along with reserves for Disputed Claims, Professional Fees and/or Plan 

Expenses. 

B. The Subject Claims 

The Subject Claims all seek priority treatment and fall into three general categories:  (i) 

employment deferral stipend claims, (ii) temporary employment agency claims, and (iii) client 

refund claims.   

 1. Employment Deferral Stipend Claims 

 Each of the following Claimants filed proofs of claim that assert priority claims under 

Bankruptcy Code section 507(a)(4) in the amount of $10,000 for unpaid employment deferral 

stipends:  Adam Mendelowitz (103), Erin Wiggins (93), Havila Unrein (715), Kelly Seaburg (561), 

Kenneth Kronstadt (240), Roy Lo (293), Sarah Grossman-Swenson (955), and Tracy Talbot (1115) 

(collectively, the “Law Student Claimants”).  Copies of the proofs of claim filed by the Law Student 

Claimants are attached hereto as Exhibit B.   

On or about August 27, 2008, the Debtor sent letters (the “Deferral Stipend Letters”) to the 

Law Student Claimants that informed them that their anticipated first day of employment would be 

delayed from October, 2008 until January, 2009.  Copies of some of the Deferral Stipend Letters are 

included in Exhibit B because they are attached as exhibits to the proofs of claim filed by Law 

Student Claimants Unrein, Seaburg, Kronstadt, and Lo.  To help defray expenses resulting from the 

delay in the Law Student Claimants employment at the firm, the Debtor represented in the Deferral 

Stipend Letters that it would pay each Law Student Claimant a $10,000 stipend in three equal 

installments.  Budinger Declaration, ¶6.  The Deferral Stipend Letters also stated that the students 

would not become employees of the Debtor until they commenced their actual employment with the 

firm in January, 2009.  The Deferral Stipend Letters further advised that the stipend was available 

even if the law students accepted temporary employment elsewhere prior to joining the firm.   

The Law Student Claimants were never employees of the Debtor and never engaged in a 

master/servant relationship with the Debtor.  Indeed, the Debtor deferred the Law Student 
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Claimants’ start dates for the purpose of delaying their employment with the firm.  Budinger 

Declaration, ¶7. 

 2. Temporary Employment Agency Claims 

 Claimants Landmark Legal Professionals (1139), Teg Staffing (626) and Ali’s Contracting 

Elite, LLC (1029) filed proofs of claim in connection with temporary employment services they 

provided to the Debtor (collectively, the “Temporary Employment Agency Claimants”).  Copies of 

the proofs of claim filed by the Temporary Employment Agency Claimants are attached hereto as 

Exhibit C.  Each of the Temporary Employment Agency Claimants asserts a priority claim pursuant 

to section 507(a)(4) of the Bankruptcy Code.  The proof of claim filed by Landmark Legal 

Professionals (1139) seeks a total distribution of $11,310, of which it claims $8,715.00 is priority.  

Teg Staffing (626) claims $22,510.25, of which it asserts $10,950 deserves priority treatment.  And 

Ali’s Contracting Elite, LLC (1029) requests priority treatment for its entire claim of $1,684.51.   

Whereas Landmark Legal Professionals and Teg Staffing provided customary “temp agency” 

services to the Debtor in the form of payroll, human resources and legal staff support, Ali’s 

Contracting Elite, LLC performed messenger services for the Debtor for local deliveries in the 

Washington, DC area.  The Debtor’s involvement with all of the Temporary Employment Agency 

Claimants lacks the traditional employer-employee relationship.  These business dealings instead 

constituted mere contractual relationships.  Budinger Declaration, ¶9. 

 3. Client Refund Claims 

 The third category of Subject Claims is comprised of refund claims filed by the Debtor’s 

former clients Retinagenix and Intersect Systems Inc. (collectively, the “Client Refund Claimants”). 

Retinagenix (371) filed a priority claim for $1,726, and Intersect Systems Inc. (1128) filed a priority 

claim for $2,254.52.  Copies of the proofs of claim filed by the Client Refund Claimants are attached 

hereto as Exhibit D.   

The proofs of claim filed by both of the Client Refund Claimants provide no justification for 

why the claims are entitled to priority treatment.  The Client Refund Claimants neglected to fully 

respond to the proof of claim form, which requests that claimants specify the priority category of 
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SEEKING TO RECLASSIFY PRIORITY CLAIMS 
AS CLASS 7 GENERAL UNSECURED CLAIMS 

their claims.  Obviously, the Debtor’s former clients, such as the Client Refund Claimants, are not 

the Debtor’s employees.  Budinger Declaration, ¶11. 

II.  

THE COURT SHOULD RECLASSIFY THE SUBJECT CLAIMS 
TO GENERAL UNSECURED STATUS  

A. Standard of Review 

A proof of claim constitutes prima facie evidence of the validity of the claim unless an 

objection is filed.  Lundell v. Anchor Constr. Specialists, Inc., 223 F.3d 1035 (9th Cir. 2000).  

However, once the objector raises facts tending to defeat the claim by probative force equal to that of 

the allegations of the proofs of claim themselves,  “the burden reverts to the claimant to prove the 

validity of the claim by a preponderance of the evidence.”  In re Holm, 931 F.2d 620, 623 (9th Cir. 

1991); In re Consolidated Pioneer Mortgage, 178 B.R. 222, 226 (BAP 9th Cir. 1995), aff’d, 91 F.3d 

151 (9th Cir. 1996).  “[T]he ultimate burden of persuasion is always on the claimant.”  Holm, 931 

F.2d at 623. 

When priorities are in question as they are here, they are to be narrowly construed.  See 

United States v. Embassy Rest., Inc., 359 U.S. 29, 35-36 (1959); In re Quality Beverage Co., Inc., 

181 B.R. 887, 896 (Bankr. S.D. Tex. 1995).  The claimant asserting priority bears the burden of 

establishing the priority claim, and it must fit squarely within the statutory requirements to achieve 

priority status.  See In re Quality Beverage, 181 B.R. at 896.  In considering an objection to a claim, 

a bankruptcy court may take judicial notice of the underlying records in a bankruptcy case, including 

the debtor’s schedules.  In re ER Fergert, Inc., 887 F.2d 955, 957-958 (9th Cir. 1998). 

B. Priority Wage Claims Must Be Narrowly Construed 

Bankruptcy Code section 507(a)(4) gives priority to claims of employees for wages and 

salaries earned shortly before their employer files for bankruptcy.  Priority treatment functions to 

give some measure of additional protection to those individuals who depended upon the debtor for 

their livelihood.  In re Grant Indus., 133 B.R. 514, 514 (Bankr. W.D. Mo. 1991)  “The purpose of 

Congress has constantly been to enable employees displaced by bankruptcy to secure, with some 

promptness, the money directly due to them in back wages, and thus to alleviate in some degree the 
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hardship that unemployment usually brings to workers and their families.” United States v. Embassy 

Restaurant, Inc., 359 U.S. at 32.   

Congress did not provide the same protections to companies and individuals who provided 

goods and services to the debtor, even though in some cases these parties may also be highly 

dependent on the debtor for their economic livelihood.  Courts distinguish between claimants who 

are truly engaged in a master/servant relationship with the debtor and those who are engaged in a 

contractual relationship with the debtor.  “This relationship is the true test, and to entitle the claim to 

priority should be one where there . . . is a real status of employee and employer between the 

claimant and the bankrupt.”  In re Progressive Luggage Corp., 34 F.2d 138 (2d Cir. 1929); See also 

In re Ageloff, 40 F. Supp. 369, 370 (S.D. N.Y. 1939) (“the claim must be such as arises from the 

relation of master and servant as distinguished from a mere contractual relationship”); In re Qualia 

Clinical Serv., 2009 Bankr. LEXIS 2308, 2-3 (Bankr. D. Neb. Aug. 10, 2009) (“The issue of whether 

individuals who are not employees are nevertheless entitled to priority wage claims under § 

507(a)(4) depends on whether something more than a ‘mere contractual relationship’ existed 

between the parties, as well as on the amount of control exercised over the claimants by the 

debtor.”).   

For instance, In re Grant Indus., 133 B.R. 514 (Bankr. W.D. Mo. 1991), held that a wage 

claim by a temporary employment agency could not be allowed (i) because the claimant was not an 

individual and did not hold wage assignments from the workers, and (ii) because the claimant 

agency simply provided contract services to the debtor; the debtor had no “obligations normally 

incident to an employment relationship.”  Likewise, In re Hutchison, 223 B.R. 586 (Bankr. M.D. 

Fla. 1998), ruled that an attorney who filed a priority claim to recover for previous legal fees owed to 

him did not fall within the purview of § 507(a)(4) because the statute is aimed at protecting those 

claimants who “are truly engaged in a master/servant relationship” with the debtor, rather than those 

who simply have a contract with the debtor.   

In In re Dahlman Truck Lines, Inc., 59 B.R. 218 (Bankr. W.D. Wis. 1986), the bankruptcy 

court disallowed a priority claim by a corporate claimant, again because there was insufficient 

evidence of an employer-employee relationship.  A written agreement executed by the two corporate 
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entities expressly stated that the parties intended to create an independent contractor relationship and 

not an employer-employee relationship.  The court found the agreement relevant but not controlling, 

and then denied the priority claim even though the claimant alleged that the debtor had “exclusive” 

control over the hiring and firing of drivers (the claimant company worked solely for the debtor; the 

debtor held all license plate permits; the debtor trained the drivers; the debtor instructed the drivers 

daily where to pick up their loads; the debtor provided workers' compensation insurance; and the 

debtor’s logo was on all of the trucks).  Nevertheless, the court found that these characteristics were 

“not sufficient in and of themselves, to establish the claimed relationship.” 59 B.R. at 221. 

C. The Subject Claims should be Reclassified as Class 7 General Unsecured Claims 

Congress intended for Bankruptcy Code section 507(a)(4) to apply to the traditional 

employer-employee relationship rather than mere contractual relationships with the Debtor, and 

there is no sound basis to afford priority treatment to the Subject Claims.  First, the Subject Claims 

filed by the Law Student Claimants do not deserve priority status because the Law Student 

Claimants were never employees of the Debtor and never engaged in a master/servant relationship 

with the Debtor.  The  Deferral Stipend Letters explicitly stated that the Law Student Claimants 

would not be employees of the Debtor until they officially joined the firm in January, 2009.  In 

addition, the Debtor advised the law students to pursue temporary jobs before joining the firm and 

thus did not exercise control over them during the originally anticipated start date and the projected 

start date.  Indeed, the Debtor deferred the start dates for the Law Student Claimants for the purpose 

of delaying their employment with the firm.  Budinger Declaration, ¶7. 

Second, the Debtor’s involvement with the Temporary Employment Agency Claimants also 

lacks the traditional employer-employee relationship.  These business dealings instead constituted 

“mere contractual relationships” that fall beyond the scope of section 507(a)(4) protection.  See 

Budinger Declaration, ¶9.  As discussed above, the Eighth Circuit addressed this issue and ruled that 

a wage claim by a temporary employment agency could not be allowed priority status in part 

because the claimant agency simply provided contract services to the debtor and had no “obligations 

normally incident to an employment relationship.”  In re Grant Indus., 133 B.R. at 515. 

 Third, the Client Refund Claimants have failed to meet their burden to establish that their 
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claims are entitled to priority treatment.  Priorities are narrowly construed (see Embassy Rest., Inc., 

359 U.S. at 35-36; In re Quality Beverage Co., Inc., 181 B.R. at 896), and the Client Refund 

Claimants have provided no evidence to justify giving their claims priority status.  They neglected to 

complete the proof of claim forms, which request claimants to specify the priority category of their 

claims.  Moreover, the Debtor’s former clients are not its employees, and the Client Refund 

Claimants’ claims accordingly cannot qualify as wage claims under section 507(a)(4) of the 

Bankruptcy Code.  See Budinger Declaration, ¶11. 

For the foregoing reasons, priority payment of the Subject Claims would be contrary to the 

rule that priorities should be given a strict interpretation.  The Omnibus Objection thus should be 

sustained, and the Debtor should be authorized to pay the Subject Claims as Class 7 General 

Unsecured Claims. 

D. Reservation of Rights. 

The Debtor reserves the right to amend, modify or supplement this Omnibus Objection and 

to file additional objections to the Subject Claims referred to herein, or to any other claims or proofs 

of claim (filed or not) which may be asserted by or on behalf of the Claimants against the bankruptcy 

estate.  Should the grounds of objection specified herein be overruled or withdrawn, wholly or in 

part, the Debtor reserves the right to object to the Subject Claims on any other grounds which the 

Debtor may discover or deem appropriate at any time during the pendency of this case.  Moreover, 

the Debtor expressly reserves the right to file an action to enforce any rights, remedies or other 

claims against Claimants regarding the Subject Claims referred to herein or any other claims (filed 

or not) which may be asserted by or against the bankruptcy estate. 

// 

// 

// 

// 

// 

// 

// 
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III.  

CONCLUSION 

Based on the foregoing, the Debtor respectfully requests an Order: 

1. Sustaining the Objection in its entirety; 

2. Reclassifying the full amount of each of the Subject Claims as Class 7 General 

Unsecured Claims; and 

3. Granting such other relief as is just and proper. 

 

Dated: August 27, 2010 PACHULSKI STANG ZIEHL & JONES LLP 

 By /s/ Teddy M. Kapur 
  John D. Fiero (CA Bar No. 136557)  

Kenneth H. Brown (CA Bar No. 100396) 
Teddy M. Kapur (CA Bar No. 242486) 
Attorneys for Heller Ehrman LLP, 
Debtor and Debtor in Possession 
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